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CCNSTITUTICNAL PROVISICNS AND STATUTES INVOLVED 


The Fourth Amendment to the Constitution of the United States provides: 


The right of the people to be secure in their persons, houses, 
papers, and effects, against unreasonable searches and 
seizures, shall not be violated, and no “’arrants shall issue, 
but upon probable cause, supperted by Cath or affirmatior, 
and particularly describing the place to be searched, and the 
persons cr things to be seized. 


The Fifth smendment tc the Constitution of the United States provides: 


No person shall be held to answer for a capital, or other- 
wise infamous crime, unless on a presentment or indictment 
of a Crand Jury, except in cases arising in the land or naval 
forces, or in the Militia, when in actual service in time of 
war or public danger; nor shall any person be subject fer the 
same offense to be twice put in jeopardy of life or limb; nor 
shall be compelled in aay criminal case to be a witness 
against himself, nor be deprived of life, liberty, or property, 
without due process of law; nor shall private property be 
taken for public use, without just compensation. 


28 U.S.C. 4. § 2106 provides: 


The Supreme Court or any other court of appellate jurisdic- 
tion may affirm, modify, vacate, set aside or reverse any 
judgment, decree, or order of a court lawfully brought before 
it for review, and may remand the cause and direct the entry 
of such apprepriate judgment, decree, or order, or require 
such further proceedings to be had as may be just under the 
circumstances. 


4D.C. Code 115 provides: 


The Commissioners of the District of Columbia, on applica- 
tion cf any corporation or individual, or in their own 
discretion, may appoint special policemen for duty in 
connection with the property of, or under the charge of, 
such corporation or individual; said special policemen to 

be paid wholly by the corporation or person on whose 
account their appointments are made, and to be subject 

to such general regulations as the said Commissioners 

may prescribe. 


22 D.C. Code 1401 provides: 


Vhoever, with intent to defraud or injure another falsely 
makes or alters any writing or a public or private nature, 


which might cperate to the prejudice of another, 


or 


passes, utters, or publishes, or attempts to pass, utter, 
or publish as true and genuine, any paper so faisely made 
or altered, knowing the same to be false or forged, with 


the intent to defraud or prejudice the right of an 


other, 


shall be imprisoned for not less than one year nor more 


than ten years. 
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Statement of Issues 
I Whether this Court will remand this case back to the Trial Court 
for a hearing to determine whether (i) the entire testimony of 5S. Austin 
Brunicardi and (ii) Covernment's Exhibit 2, introduced at the trial 
relative to counts one and two, were obtained illegally as a result of 


leads exploited from inadmissible statements made during his custodial 


vi 


interrogation by the Sears Roebuck & Cc. security officer, when the 


trial record raises a significant possibility that the aforementioned 
| 


evidence may well have been fruit of the poisonous tree. 


Il. vVhether the aforementioned evidence relative tc counts one and 


two was so improperly prejudicial in the eyes of the jury 


Appellant a fair trial. 


as to deny 


Ill. whether this Court will consider matters which were not raised 


or considered in the Trial Court below. 


KERR HEE EE SE 


This case was not previously sefore this Court. 


References to rulings: 


None 


appellant was indicted on five counts. Count one, three and 


1/ 
five charge viclation of D.C. Code §22-1401= (forgery). Counts two 


and four charge violaticn of D.C. Code §22-1401 (attering). 

Count one charges <ppellant with forging the name 
“Carlos J. Jessee’ at the bettom of a Sears Xoebuck & Co. SRO charge 
form in cennection with the purchase of a pair of boots from Mr. S. 
-ustin Brunicardi, a salesclerk employed at Sears, Roebuck & Co. 

Sount two charges = ppellant with giving this signed, forged 
Sears, Soebuck & Co. S35 charge form to Mr. Brunicardi in return 
for a pair of bocts. 

The third and fourth counts charge £ppellant with forging 
the name of "Carlos J. Jessee" at the bottom of a second Sears Roebuck 
& Co. SRO charge form for a towel set and giving this forged charge 
form to Mrs. Sadie L. King, a Sears salesclerk, in return for the towel 
set. 

Count five charges + ppellant with forging a third 3ears 
Roebuck & Co. S=C form in connection with a purchase of a bedspread 
from iar. Henry F. “/yllmon, a salesclerk employed by Sears Roebuck 
& Co. 

Cn the night of December 1, 19€7, 4Sppeliant entered Sears 
moebuck & Co. stcre located on flabama venue in Vashington, 5. C. 


~ ee ee ee ee, 


i/ The text of this statute is set out at page iv, supra. 


-2- 


2/ 
(C. Tr. 3,4)- At some time during that same evening, according 


to the testimony given during the trial by a Covernment witness, Mrs 

S$. 4ustin Brunicardi (a Sears salesclerk), =ppellant purchased a 

pair of boots by signing a Sears 3%C charge form with the name ' Carlos 

J. Jessee’ and passing the signed charge form to Mir. 3runicardi 

(4: Tr. 30, 31, 35). uJ /ppellant denied this (C. Tr. 9). 
Another Covernment witness, irs. Sadie L. |King (a Sears 

salesclerk), testified that some time during that same evening Appellant 

moi 


purchased a towel set from her by signing a second Sears S22 charge 


form with the name '‘ Carlcs J. Jessee’ and passing the signed charge 


form to her (i. Tr. 44, 46). Mrs. King further testified that some 
time after Appellant made the alleged purchase of the towel set, she 
noticed that the identification on the Sears credit card (Covernment 
Exhibit 1), which 4ppellant allegedly gave her, was listed on the Sears 
Roebuck & Co. stop list (¢. Tr. 52), thereby indicating that the credit 
card was delinquent. Mrs. King then testified that because of this 
delinquency she notified the Sears security office (4. Tr, 53). Appellant 
denied that he made this purchase (C. Tr. 10). 
\ third Covernment witness, Mr.fenry F. Yyllmon (a 
Sears salesclerk) testified that some time during that Same evening 


2 | The transcript of that portion of the trial held on July 24, 19€8 will 
— be hereinafter cited as ''C. Tr.’. 


| 
The transcript of that portion of the trial held on July 22 and 23 
(a.m. ), 1968 will be hereinafter cited as "A. Tre". 


an individual, whom he could not identify, presented to him the Sears 
credit card (=xhibit 1) and signed a Sears 55° charge form in payment 
or merchandise from the draperies and bedspread division of Sears 
yllmen also identified Covernment Exhibit 4, 

which was a credit billing copy of a three part Sears SFC charge form 
that carried the sigmature of "Carlos J. Jessee", as the one he prepared 
on December 1, 19€7 for the individual who presented to him the credit 
ecard (Exhibit 1) in exchange for the merchandise (-. Tr. 57). Appellant 
denied that he made the purchase (C. Tr. 10). 

overnment witness, Mr. Frank =. lane (a Sears sales- 
clerk in the camera division) testified that on the night of December 1, 
1967 he had a customer whom he couldn't identify (4. Tr. 105) but who 


gave him a Sears credit card in order to purchase merchandise. fter 


checking his Sears stop list and finding that this credit card was a ''stop 


plate” (C. Tr. 104), he called the Sears operator in order to notify the 
security office without alerting the custcmer. Mr. Kane also testified 
that Mr. Anthony J. Inscoe, 2 Sears security officer, responded to his 
call and came tc his station. Mr. Fane further testified that he gave Mr. 
Inscoe the credit card and advised him who the customer was that had 
given it to him (4. Tr. 104). 

Mr. Insece, a Covernment witness, testified that on that 
same night he was called to the camera division by the store operator 
and was subsequently advised by Mr. Fane that "there was something 
wrong with the charge plate” which was given to him by a customer 


(4. Tr. 66). Mr. “ane then handed to -/r. Inscoe the charge plate 


(4. Tr. 6€). sr. Inscoe further testified that he then approached 
| 
Appellant (A. Tr. €¢), identified himself as a ‘ security officer’ 


(£4. Tr. 80, ¢4) and asked Appellant te go to the credit department with 


| 
him to see the credit manager, Mr. Howard Diamond (4. Tr. €). 
| 


Appellant then proceeded to the credit department with Mr. Insece and 


into the office of Mr. Diamond (4. Tr. €7) where he was questicned 

(4. Tr. 69-70, 73, 79, £1, 63, £7, 55). 
During the questioning, sir. Diamond called the ]etropclitan 

Police (4. Tr. 72) and £ppellant was subsequently taken to the precinct 

| 


(Cc. Tr. 19) and booked. | 


The Trial Court Judge concluded that Mr. Ins¢oe was a 


"police officer and {that} the Miranda — doctrine {was} applicable tc 
Mr. Inscoe" (4. Tr. 75) since Appellant apparently was not advised of 
his fifth amendment 2_/ rights by iir. Inscoe who first detained him. 
The Trial Court Judge refused tc permit the introduction into evidence 
before the jury any conversation of Appellant made while he was in Nr. 
Diamond's office (A. Tr. 102) and therefore granted 4ppellant's motion 
to suppress (4. Tr. 9€). 
In addition to introducing Exhibit 1 (Sears charge card) and 
Exhibit 4 (credit billing copy of the three part Sears SAO charge form 
prepared by Mr. ‘Vyllmon), the Covernment introduced Exhibit 2, which 


ee eee eee 


4] Naranda v. Arizona 3&4 U.S. 43€ (1966). 


5/ The text of this statute is set out at page fii, supra. 


consisted of twe Dive carbdo 


32), along with Exhibit 3 which also 
carbon papers and a corresponding white 


<5). Each carbon paper 


of Exhibit 2 carbied the signature of Carlos J. Jessee’ and was originally 


prepared by |r. Srunicardi in ccnnection with the sale of the bcots. Each 
carbon paper cf Exhibit 5, while also carrying the signature of "Sarlos J. 
Jessee” «as cricinally prepared by . ‘rs. J ing in connection with the sale 
of the towel set. 

In acecrdance with the customary practice when Sears 
merchandise is'to be purchased on charge, the Sears salescler': prepares 
the order on a three part Sears S=< charge form having sheets of blue 
carbon papers interposed therebet-een. -fter the order is completed, 
the interposed carbon papers are removed from the S2.c charge form and 
discarded in a trash bastet. The three parts, consisting of a shipper 
copy, billing copy and auditing ecpy, are then distributed. The shipper 
copy is given to the customer with the merchandise. The billing and 
auditins copies are placed in a drawer beside the cash register cf the 
salesclerx and are removed at the end of the business day to the credit 
department fer processing (4. Tr. ¢1, 32). 

During the course of the trial ir. Brunicardi testified that 
he gave the shipper ccpy of the S2C form tc ifr. Banks after the sale of 


the boots was consummated and placed the billing and auditing copies of 


the S=2 form in the drawer beside his register (£. Tr. 3€); that he did not 


=o 
look for or see the billing and auditing copies again {A. Tr. 35); and 
that the first time he saw the blue carbon papers of Exhibit 2 was when 
a ‘security man came down and looked into the trash and took it out cf 


the trash basket’ at his station (A. Tr. 35). There is nothing in the 


record to indicate what started the chain of events which ultimately led 

the Sears security officer tc search the trash basket of iir. Brunicardi, 
The Covernment also placed on the witness stand a handwriting 

expert, Mr.James T. Miller, who compared the signatures appearing on 

Exhibits 2 and 3 with those of the true signature of Appellantiand Carlos J. 

Jessee. To aid in his presentation Mr. [Miller prepared Exhibit 8 which 

the Government introduced into evidence (3. Tr. in Copies of 

Exhibit 8 were distributed to the jury as Exhibits §4-E. Exhibit § was 

a composite of signatures containing the rephotographed signatures 

appearing on Exhibits 2, 3 and 4, along with the menectoerentied signatures 


of Carlton Banks and the "true" Carlos J. Jessee (C. Tr. 20). 


| 
4ppellant was convicted of all five counts of the indictment and, 
| 


on August 20, 1965, he was sentenced to eight years on each of the five 
counts, said sentence to run concurrently. | 
A notice of appeal from that conviction was filed by appointed 
trial counsel on September €, 1968. The undersigned eoonse! was first 
appointed to defend Appellant on Cctober 4, 1968. The record on appeal 
was docketed in this Court on June 17, 1989; Cn July 15, 1969 and 
4ugust 20, 1969, this Court granted Appellant's motion tc extend the time 


—— = ee 


6/ The transcript of that portion of the trial held July 23 Soe session) 
™~ 1968 will hereinafter be cited as ‘3. Tr.". 


within wnich to rt his brie on apt ai til S x 25, 1999, 


= ae 
Puls CASE BACK TC TrE TAAL 
~~ DETR INE © FETZER (i) TVE 
AUSTIN SSUNICARDI AND (ii) 
SESE E CSTAINED TEAS AS 
eS STATE- 


Zi2vAMOr 


S25 AND T=US 
cS TIE *DoIs SNe US aes 


It is well settled that the fifth amendment privilege against 
self-incrimination is fulfilled only when the person is guaranteed the 
right to remain silent unless he chooses to speak in the unfettered exercise 
of his own will ‘itiranda v- érizona, 354 U.S. 456 (1966), and lialloy v. 


Sogan, S72 U.5. 1 1964). This fifth amendment right against self- 


incrimination attaches when 2 defendant is questioned by law enfcrcement 


officers after he has beer taken into custcdy or otherwise deprived of his 


freedom in any significant way- (Diiranda v. Arizona, supra. ) 

The Trial Court well recognized these principles since it 
considered the | siiranda doctrine applicable to the detention of 4 ppellant 
imposed by ir. Inscoe -— the Sears security officer who first confronted 
s,ppellant at the camera department. (4. Tr. 1) ae Trial Court, in 
effect, concluded that any statement made by Appellant during his custodial 
interrogation by or in the presence of the Sears security officer (fr. 
Inscoe) could not be properly admissible because such statements would 
be obtained in viclation of Appellant's fifth amendment rights. Based upon 


this reasoning, the Trial Court properly excluded from the presence of 


the jury any statements made by /ppellant in the presence of both Mr. 


—: a 


Sal See also D, C. Tode §4-115 set out at page iii, supra. 


dates 
Inscoe and Mr. Diarnond by granting Appellant's motion to suppress 
(A. Tr. 6€, 96, 107 and 10¢). 

It is also well settled that any evidence or testimony which 
was "come at by exploitation of the primary] illegality’) may also not be 
used. “/ong Sun v. United States, 371 U.S. 471 (1963), and see }“cLindon 
v. United States, 329 F.2d 236 (19€4). 

It is subraitted that the incriminating evidence as to counts 
one and two consisting of the entire testimony cf Mr. Brunicardi, along 
with Covernment Exhibit 2, may themselves be inadmissible as fruit of 
the poisonous tree since they could very well have been obtained as the 
result of leads exploited from the inadmissible statements of Appellant 
made during his custodial interrogation. In this connection, the record 
is not clear enough to rule out the distinct possibility that inadmissible 
statements of Appellant started the chain of events which ultimately led 
the Sears security officer to search the trash basket at Mr. Brunicardi's 
station in order to Iccate the blue carbon papers of the SRC charge form 
(Government Exhibit 2) and thereafter enable i‘r. Brunicardi to testify 
at the trial against 4ppellant. 

It is certain that the security officer didn't confront Wr. 
Brunicardi on his own initiative, particularly since Mr. Brunicardi did 
not check his Sears stop list at the time of the purchase! to determine 
whether the credit card (Exhibit 1) used to make the purchase, was 
delinquent for any reason. In fact, Mr. Brunicardi testified that the 

| 


security officer ‘came by and looked in my drawer. . } in my absence'’ 
| 


for the credit billing copy and the auditing copy of the purchase (A. Tr. 42) 


before any search was made of his trash basket for the carbon pape-s. 
Therefore, the Sears security officer was aware of the alleged purchase 
of the boots prior to approaching Vr. Srunicardi and obtaining the blue 
carbon papers (Exhibit 2) from Mr. Brunicardi's trash basket. There is 
a distinct possibility that the Sears security cfficer was led to the 
Brunicardi trash basket and was advised of the alleged purchase of the 
boots by Appellant from statements made by Appellant during his custcdial 
interrogation. 

In order te determine these unsettled questions, this Court 
should remand this case back to the Trial Court for a hearing to determine 
exactly how this incriminating evidence was obtained so that a proper 
determination can be made as to whether this evidence is or is not 
admissible. 


This Court's attention is directed to Smith v. United States, 


335 F.2d 270 (1964). In this case testimony of police officers relating to 


the unauthorized use of an automobile belonging to James Dolinger (count 
one), was clearly held to have been erroneously admitted by the Trial 


Court since it {pclice officers' testimony} was obtained in violation of the 


fourth amendment. 7 Further that court held that the aforementioned 


error may not have been stopped at the officers’ 

te stimony; the only other incriminating evidence 

on that count, consisting of Fardy's and Donaldson's 
testimony, may itself be inadmissable as fruit of the 
poisonous tree. If their testimony was ‘come at by 
exploitation of ‘the primary} illegality, " it may not be 
used. .... Thus a hearing will be required to 
determine whether Fardy's and Donaldson's testimony 
is admissible. 


——w ee 2 _——_ 


a The text lof this statute is set out at page iii, supra. 


| 
al. adGicior, that court remarked that ''The record raises 


a significant possibility ‘emphasis added: that Hardy's and Donaldscn's 
testimony may well have been fruit of the poisonous tree!’ (see foctnote 
15, 335 F, 2d 270, supra). 
In this case before this Court it can similarly be concluded 
that Exhibit 2 and the entire testimony of Ir. Brunicardi could have 
been obtained by exploitation of illegal statements made by Appellant 
during his custodial interrogation. As in the Smith case, a hearing shouid 
be made to determine whether Exhibit 2 and the entire testimony of ir. 
Brunicardi are admissible. 
I. THE AYCREMVENTICNED EVIDENCE “é£S SC IMPROPER LY 


PREJUDICIAL IN THE EYES CF THE JURY AS TC DENY 
APPELLANT A FAI TRIAL. | 


The testimony of ir. Srunicardi along with Exhibit 2 relate 
directly to counts one and two of the indictment. ‘Accordingly, if it 
should be determined on remand to the lower court that the above evidence 
was obtained in violation of Appellant's fifth amendment rights, there 
would be no satisfactory evidence present in this case for the jury to find 
<ppellant guilty of counts one and two. In such a Situation, the jury 
could only find ¢ppellant guilty or not guilty of the offenses recited in 
counts three, four and five. 


To find Appellant gulity of the offenses charged in counts 


three, four and five depends upon the state of evidence on these counts 
| 


and whether the testimony on counts one and two may have prejudiced the 


other counts. Drew v. United States, $31 F.2d 55 (1964); Farris v. 


United States, 24 F. 2d 639 (192°); Smith v. United States, supra. 


In the Smith case the court set forth one example when the 
testimony of one count may prejudice other counts: 


ple is where different criminal acts are 
the jury, in considering a given charge, 
re of evidence that the defendant is guilty 
of another crime. In the present case, the evidence 
on ccunt one tended to show another occasion when 
appellants vvere guilty cf unauthorized use. But, as 
ve have seen, that evidence was clearly tainted in part, 
and further inquiry may show that it was w helly tainted. 
In these circumstances, as the court said in Farris v. 
United States, supra, where evidence admitted on one 
count had been obtained by illegal search and seizure 
testimony admitted in support of one count may be so 
prejudicia? in its effect as oe ear a complete 
reversal as te all counts.’ . 2a at 640. 


The example given in the Smith case is identical to the situation 
that is present in this case before this Court, Fere Appellant, in counts 
three, four and five, is charged with separate and distinct criminal acts 
from those set'forth in counts one and two. Counts one and two charge 
the offenses of forgery and uttering with respect to the boots; counts three 
and four charge the separate offenses of forgery and uttering in relation 


to the towels; and count five charges still another separate offense of 


forgery with respect to the bedspread (©. Tr. 320-322).” Accordingly, 


the evidence admitted in support of counts one and two prejudiced the 
other counts. 

Additionally, it may be pointed out that prejudice may very 
easily have resided in the latent feeling of hostility engendered by the over- 
all atmosphere of the trial and by the multiple charging of several crimes 


ne ee ee ee ee 


é/ The transcript of that portion of the trial held on July 25, 196- will 
hereinafter be cited as “C. Tr.". 


ia 

as distinct fromm charging oniy one. Further, the jury ¢ould very easily 
have cumulated the evidence cf various crimes charged|and found 
“.ppellant guilty, when if considered separately, it would not so find. 

Still further, by closely e.camining the testimony of itr. idiller, 
it will be noted that the signatures of Exhibits 3 and 4 are discussed 
jointly along with the simmatures of Zxhibit 2 (5. Tr. 20-23, 3°, 39). 
In fact, to aid in his testifying, the ' “uestioned signatures cf Carlos J. 
Jessee, appearing on Zxhibit 2, 3 and 4 were rephotographed by the 
expert witness to appear in jugtaposition with one another, thereby forming 
a composite of signatures (Exhibit _) (5. Tr. 20). uplicate copies of 
this composite were distributed to the jury for their view and considera- 


tion (5. Tr. 1°). Clearly (i) since the rephotograph ed Signatures cn the 


| 
compasite of those appearing on Exhibits 2, 3 and 4 were positioned so 
| 


close to one ancther and (ii) since the testimony of the handwritine expert 
was not directed specifically to any one exhibit in particuisr wut pourcretly 
to the signatures on all three exhibits, the jury could nct but be influenced 
by the signature from <xhibit 2 in their consideration of the signatures 

of Exhibits 3 and 4. 


WL THIS COURT LAY CCONSISES MATTEDS VFICT ARE NOT RAISED 
CR CCNSIDSZS ES IN TEE CLURT SELC™. : 
It is pointed out that the ouestion of inadmissibility of the 
entire testimony of 1ir. Srunicardi and Exhibit 2 was not raised below. 
The general rule is that in criminal and civil cases the 


appellate court will not consider matters which were not raised or con- 


sidered in the court below, Normel v. Selvering, 312 U.S. 552 (1940). 


9/ 
U.S.C. 4., however, this 
i every other federal appe Nate court, 
isicharced with the broad power on appeal to 
recuire such further proceedings to be had as 
may be just under the circumstances’. 


said in Nuelson v. Sorensen, 9 Cir., 1961, 
te 


is. however, no rigid and undeviating 
judicially declared practice under which courts of 
review invariably and under all circumstances 
decline te consider all questions which have not 
prieviously been specifically urged. Indeed there 
cculd not be without doing violence to the statutes 
which give federal appellate courts the power to 
modify, reverse or remand decisions 'as may be just 
under the circumstances’. 22 U.5.0.4. §210€. 
Exceptional cases or particular circumstances may 
prompt a reviewing court, where injustice might 
otherwise result or where public policy requires, 
to consider questions neither pressed nor passed 
upon below. The power tc raise and decide questions 
sua sponte is,however, to be exercised sparingly and 
with full realization of the restrictions and limitations 
inherent in its employment. 

“Rather than consider the matter sua sponte, of 

course, the appellate court may note the existence 
of the unargued, undecided cuestion and remand the 
case to the lower court. This maxes the decision on 
the matter cne reflecting the considerations of a trial 
court and the counsel in the case ‘citing cases]'’. 


| See, alsc, Frieze v. ‘est American Ins. <o., 
Cir., 1951, 190 F.2d 3.1; E.l. DuPont De Nemours 
Se. v. Cudd, 10 Cir., 1949, 17€ F.2d 655. 


Cn the facts and circumstances of this unusual 
case we feel that the case must be remanded to the 
District Court for specific decision on issues now to 
be discussed. 


— a ee eee 


9/ The text of this statute is set out at page iii,supra. 


It is submitted that this case befcre this Court is an 
exceptional one which should prompt this Court to ersten the afcre- 
mentioned suestions which vere neither pressed nor passed upcen below 
since injustice might otherwise result. 


CONCLUSION 


For the reasons stated above, this case should be remanded 


back to the Trial Court fcr further consideration of the unsettled issues 
| 


“ | 
aforementioned. | 


| 
Zespectfully submitted, 
| 
| 
| 


Charles N. Shane, Jz. 
Post Cifice Bex 7:2 
Benjamin Fran! ‘sin Station 
Jashington, D. C. 20004 
| 


Attorney for Appellant 
_-ppointed by this Tourt 
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